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"The: plaintiff, as executrix. to her late tas. 
_. hand, caused thé property of his estate 
sold: at public auction, under the 
., directions of the’ court of probates, ‘whenthe 
defendant, through an agent, bid: for 
rende tian ‘who was’ “adjudged” her, and immediately. 
tne delivered tovher said agent, who directed! tii 
aecount of ato go to the. defendant’s. ‘The 
by way, made his escape, and, being pursued, com: 
an assault, with intent ‘to raurdery far 
“which he was tried and: condemmed to death 


‘afterwards pardoned’ and ‘released, 
‘ 
4 


} 


yee ‘ 
= 


Dist ‘EASTERN. DISTRICT, MARCH. TERM 


f th fi 


"The: plaintiff, as executrix. to her late tas. 
_. hand, caused thé property of his estate 
sold: at public auction, under the 
., directions of the’ court of probates, ‘whenthe 
defendant, through an agent, bid: for 
rende tian ‘who was’ “adjudged” her, and immediately. 
tne delivered tovher said agent, who directed! tii 
aecount of ato go to the. defendant’s. ‘The 
by way, made his escape, and, being pursued, com: 
an assault, with intent ‘to raurdery far 
“which he was tried and: condemmed to death 


‘afterwards pardoned’ and ‘released, 
‘ 
4 


} 


aN THE SUPREME COURT. 


~having refused.sto receive. East'n District 


‘present suit was brought, against 


| resisted the plaintiffs demand, ‘on two 


that ‘there 


sale it ought, tobe augalled, on account of 


Haars.” 


1 tte district court; contellided that” Sia 
because our 
to be made: byauthentic 
private, all’verbal ones null, 
gtidforbids testimonial proof ‘of them to be ad- 
Civ... Code, 244, art is 
dear, this article relates. only to. 
‘ealesymade by the owner, but does notexiend to : 


forced-weles, or those. made under the-aushprity 
imped. 


court of justice, or by. anction. 
salesate made under certain fofmalities, partié- 

provided, for by law... Id. 490,/art,. 
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‘executorsijaré provided: for. 
ant. Mhecopding to these, the plata 


the pale, drasto by. the cogister of, 
Which zelates to the sale: made:to him. 
perfectly in conformity with 


( 
. 

randum *of*thevsdle: and purchase. whichjs@ | 

the, law, an thise respect, is fo: 

Code, 6 t.105, 175, 

‘ aL public auction, the, requigite, 

' 

, 


thie 


ice, and the-slave"was 
Werbo adjudication. 

‘not constitute a sale, the bid made by the 
‘defendant binds her te pay damages, if the de: 
‘fondant réfused:to'stand tothe sale: wronght 


and: 
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iby the'parties:; Curia Phi Febre- 
bythe dast/bidder ren- 
instantly be'compélled to pay. 
defendant’s ‘in. this acce 
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_hibitory vices: Code“ 259; 
Decause, although*it be trad} 


three days after the sale,: is only a, 
of its anterior existence, but 


1818 rise to a 

‘a 

art) '76,° Curia’ tcay 


towwvol- 


par le seul de Padjudieation.” 
‘The article’ says, that the seizure and forced sale 
chattels, transfers the property of 


‘appears, that ndthing was written or 


in one. ‘The plaintif?’s 
dirtinly erroneous, where: it asserts; 
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aud’ book, in whieh’ they are-to-be ty 
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this should contain i 
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it ie. cortainly.as being 
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washhéver complete, till:the 
sighedas bythe* purchasers: the’ 
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wittiésses ‘never knew ‘of any vice” or crime 
had them, he may even have.com- 
and the witnesses know nothing. 
what.is conclusive on this point 
thatif the defect or vice exist at the timeof 
‘ale, itis sufficient to annul it; and it shall be 
presumed, if the running away, or committing 

abjection, that the redhibitory. 
ta | wilt not-avail: the plaintiff: 

were complete, the purchaser might lose his 
sll | “wedliibitory action, «yet that principle wold 
proof néver‘compel him to complete-a sale, after he 
ape | vice: in ‘the’ thing 
been 
bat 


3. delivered: the ‘of the 

court.’On: the subject of sales, our code con- 
per ‘general disposition : all sales of im- 
| tioveable ‘property. or‘élaves, shallbe madeby 8 8 
authentic acts, or under private signa'ure. All 
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ties themselves;and. the testimonis) 
The-appellee maintains that this 
not, applicable .to judicial: sales, Which 
contends: that this. is one. The appellant 
upon its embracing all soris of sales, publigay 
wih as. private, and calls on, the: appellee dg. 
shew any exception to. that general rule. 
To decide this point, we are unaided by,umy 
cedents or by commentators, this being.» | 
sion. pecaliar to our laws. 
therefore, be. confined within a narrow cirelejy 
Our law reqhires all-sales of)real estatesum 
slaves. to be made by authentic 
signature, and. pronounces all:.verhal 
sales. of such things, to. be 
that this provision extends to all sales, 
well as, private. Buf, is it, necessary) that 
the,authentic act of sale should, in every: 
bear the signatures of the-parties? 
In sales made by public officers, the 
ten instrament drawn. by, them.is surely:amaw 
thentic act: yet,, in sheriff's ah 
written. acceptance . of the. purchaser. i 1s 
quired,,.. there any. mgre necessity. for 
sales made. by, auctioneersy under the authori: 
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of-probates. sells property at auction, under a 

Mecree of that court ? ‘We think! 

vin sihorized by law to make public 

Cay puties do or do not chu-e to acknowledge them se 

| ander their hand. The*public officermay there 

be ‘considered: as medium through which 

are prescribed to auctioneers generally, we find’ 

thatitis made their duty, “immediately after J 
to deliver to-the 

so that the purchaser may causs 

to be registered according tolawsin 

thé office’ef the recorder of mortgages.” Hervé 

"plete evidence of the sale and purchase, and so 

ninong the records of the keepet 
‘OP mortgages” Will it be pretended thatthe 

| the''clerk Of the court of probates, 

a’salemade by order ofthat court, ie 

| Wierior in “dignity tothe memorandum of 
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think:.with the district judge, 
“Zaxico., verbahof sale, which the register writes: omsugy 
occasions, in conformixy.,to, the act of 

Juue,, 1506, is. evidence of its : 

the the purchaser. a 
— 
We,mow, come to second plea ofthe. 
‘gppellant, ito. Wity the of a redhibitory” 
"The success of this. opi 
lowing .circumstance : immediately . 


sale and delivery, this slave, instead ofgoing)) 


where the appellant’s agent sent him,ran.off, 
pursued, and commitied an assault,, for 
he, was condemned: to, death, and aftermani 


_ From. this, the appellant concludes, thatitie 


‘dav had a redhibitory. vice, previous; tothe: 
adication. To support this allegations | 
relies on, the following article of our 
governing this. case, to the exclusion-of | 
timony «If the defect.’ appears . immediately” 
after the sale, or within the three following, 
it;shal] be presumed that: said defect existed | 
- before the sale, or at the time it, was made? 
This, provision, seems. to-have. been intended 


/ 

\ 
5 

‘ 

‘ 

4 

- 

4 

ie 

‘ 


of bodily, defects, the 


ate 

7 

> 

» 

: 


gndWisposition. Those are limited to: 


robbery, orinthe habit 
oft] of rinningaway.” first'vice does notad- 

bitory. ‘mit of the application of the rule: 

‘has been guilty of a capital-crime, is not to be 
presumedfrom his subsequent conduct: the law 


does not speak of any such thing as the habit 
“of committing crimes, t of a crime committed. 
vite. has” thing to do with 


away? Shall’ slave, who changes 


-* master, ‘and runs off, fo avoid going with him, 
tem: 7 be presumed to be in the habit oftrunning away? . 


such presumption can arise from this 


er proof, or to exclude Contrary testi- 


We 
‘ithout 
r the 
Was 
away. This slave, it ig said, ran off in- 
stead of going where the appellant’s: 
old him to go. Must this be received asa - 
all’ applicable to this kindof Vice, stillthe 
 fhet'in'this case does not authorize the presump-. 


rectly in admitting testimony as.to the-eharaeig | 
of the slave; and. that. testimony having 

of the defendant must fail. . 


the APPEAL from the court of the 
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tha what J. delivered the 


ecourtague? court, In the opening of this case,. the coum 


“Sell the ‘pellee, has _ agitated a question of 


er’s work. ne- 


Works of ome Whether as appellee, he is _ precluded, from 


_ shewing, | that the judgment appealed, from, has; 
not done him justice, and consequently from © 
asking more than that judgment, has granted. | 
But being of, opinion, that the appellee: 


taker agree to gel: of: the plaintiff, who i is-in this court the 


is not to ud than the infringe 
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cessary” this which is. of considerable importance, | 
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to consolidate the whole;:and, to shut the doors 


to” 
} of his account as consist of joiner’s ‘work, oes = 
was bound to execute “ all’ the jomers:workp 
‘necessary to the edifice, whether enumerated or 
nobinithe. contract.””' His! courisel main- 
tained, that under the:.wortd sno) 
things: aa; those. mentioned :in:thé plaiatiff'é.ac: 
Count, are. not, comprehended. But we think;. 


op STATE OF LOUISIANA. 


wo tnd it to determint new 
that-question. on the present occasion, 
1 leave jt opeh for future investigation. 
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plaintiff and appellee — 


tact: to-execute certain-wotks,’ to thé Orleaus 

_ Theatre, for which he was to receive ~~ 
It is admitted that*this-price fins, 
heen paid:him in fail: 
| done some extra works, over “and above those’ 

|] which:he: was bound to perform, he has insti- 

‘tuted:this suit. to recover the value. of them; 

|. His account, which has been supported'by tes» 
timony, is ‘composed of a variety of items, part — 


hich are‘articles evidently not‘contemplatéd 
"the contract,’ which speaks only of joiner’s. 1% 
work, and the furnishing of the necessary iron’ = 
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ndows. For those articles he is entitled ays 
“compensation. But as touch parte 
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edifice as atheatre, 
Puscton The parish judge. the: 
“4* ation of the items, which'the 
entitled to receive, from those 
rightfully. We. his. statemea 
"Tis, and: docren 
the. judgment. of perish court: be: 
Mora ‘the, plaintify ‘ 


court.” ‘The plaintiff. and ‘appellee 
_ Louisville, in Kentucky; on a voyage dowiite 

Fiver, took charge of flat: boat laden ‘wilh 
flour, consigned: to -the appellants, which: batt 


pit 
; 
pis. 
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in consequence: of. ‘her-having 
aground, -on-her way. Frankfort, to’. 


falls of Ohio! It appears that: when the 


possession of the boat, all her 
had left “her, and ‘that one Conway, 
Wwhotind the care of her, was about to forsake — 


One of the witnesses positively: 
boat was left at Louisvillé, by Hardin, 
did Conway both ; the other hands had allleft 
tie boat before.” Tu that situation, theappel- 
lee nndertook to take the boat down ‘to hordes- 
tihationy and, notwithstanding her leaky condi- 
| tion, Brought her safe to New-Orleans and:de- 
| liyered her and her cargo: to the appellants. — 
a Forithis service he claims-four hundred dollars, 
which is allowed, bythe witnesses, ‘to 


appellee’s Claim ‘is resisted, on 


Witnesses, it would seem that' he was 
Sd by Conway, to take charge ‘of the 
‘boats’ and that: appearing in the character of 
of the ihaster, ‘he is liable’for the 
-whicly happened to the boat and cargo, in 
The tiver Kentucky. This objection, however, 


sis of little weight; for the depositions which — 
‘to what Conway -told the ‘appellee, are 
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nothing | bat hearsay evidence ; and if 
“vw more than that, the appellee has sufficiently prg 
thatthe: damage which happened tof 

boat, previous to his taking possession of} 
was not owing to'the neglect, nor 


faluess\of the person'who then commanded 
Upon the whole, the demand of the appellgy 
to be a most equitable one. « 
has Ween observed by. the’ appelldats, 


the sum awarded against them'in the - 
low, stitl they are not ‘liable to pay interest 

sincé' the judicial’ dewand, ‘the 

the appellee’s claim not liquidated! wall 

judgment was: pronounced in’ the suit. 

generally allowed, that interest is not recover 

for: unliquidated. damages, or on 

dertiands ; and we see-no reason 

be ‘otherwise ‘in this’ casei” The 

parish court must patti 


7 creed, that the jadgment of the parish court bt 

‘reversed ; and, that judgment be entered for, ‘the 

Plaintiff for four hundred dollars, tho 

_ «in the inferior court. 


“Turner for pli, Ellery for ite 
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tha part. The. petitioner. opposed. the homologa- 

to pay ofthe tableau of repartition, until:he be 

rt thereon for the sum of 4306—and.more 

forthe, amount of a.note of the) deceased, of 
November 40th, 1814, for $300, ati 60 davs, 

wall payable: to the order of the petitioner, and 846 

dueon an.account. The court, ordered. him 49, 
be.placed on the tableau for 814, and, that, the 

tablean.be homologated, and the,mpney distri- 


The account is for. four ‘lent by 
d the’ petitioner to the deceaseil, October’ 
‘on. which a credit is given for ‘teodived 
the May 4, #813, which does. not appear to have 


been disputed, and for whieh the 


letter from. the Petitioner, of the: of 


e de- 
comes up with the record. a. 
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Lom on that day,-and he begs payment’ of the 
sum $64—declaring himself unable. withont 


, it, to take up the note; having been ‘prevented, — 
by indisposition, to make'any collection, whieh” 
cem mpels him to resort to the Aeceased. 
It.is admitted that the — was the ae 
ircumstance, and the ‘age’ of | 
are offered as a violent presumption, - that the | 
note is not dae to him—that it must. be pie” 
sumed to have been paid, as to have: been five 
 @t Up as an accommodation, to enable ‘the peti, 
tiower-to raise the sum, on a takes 
"This court is unable to discover any thing, 
that may. ‘create any ‘presumption of 
or of the note being any thing but what it pur- . 
to be,- the evidence of a debt. 
“Iti is, therefore, sdjodigea ant 
ereed, that the judgment of the court of | pre. 
bates be annulled, avoided and reversed; and” 
' that the petitioner be placed on the tableau of 
repartition, of the estate, for the sum of three: 
hundred and four dollars, with interest oni 
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tiontothecom- 


delivered the o ‘Opinion n of the 


about twenty-five years AZO party 
| by the husband ofthe defendant, at Cape F Fran 
-” gold, in the island of Hispaniola, and on a judg 
on said” accounts, against ‘he 
offer; entrusted With the administration of 
estates “of persons from the said island. 
“Phe principal defeticé “set up against thie 
Ls cla is that, on the ‘death of the defendant’s 
‘husband, which happened soon after the said 
judgindlit Was rendered, thé defendant rénoune- 
ef to the “community of goods, which had ex- 
isted between her and her said husband, and 
was thus discharged from an responsibility. for. 


debts of the said of 
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To. prove this fact, whe itnesg, 
who. swears, that the act of that renuncigiigl 
was made by the defendant, in her (the 
Gain ‘pess’s) presence, -in the office of Maureaujng 
-tary, at Cape Frangois, where it remainedsep ; 
, posited; and that the papers of that officer ig | ‘ 
destroyed i in the conflagration of that city. 
The -objection raised against the  credibiliy i 
witness, because she is the 
defendant; is of no moment, being. unattended 
-with any circumstance that may create 
é picion of her veracity: 
‘Neither is dere any. weight in the ot jection 
that her testimony, alone, unsupported’ by | 
sinning of proof in is’ 


tate which ie-relied day Givi Code, 340, arty 

being applicable only. to the. proof of a 

while in the subsequent page, art. 
that, in‘ cases: like the present, ‘the det 

This therefore, ‘ordered, adjudged. and, 

ive - creed, that the judgment of the district 
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THE: SPATE OF LOUISIANA. 


fom ie cont of the ly Dum, 


4 gence of Duplantier, the corporation’ adjudged 


the work to’ be done to the plaintiff, who'was 


the lowest\bidder, -under the expréss condition, 


that-he should have: his recourse on Duplantier 


alone forthispayment, On the Febroa 


typ the work’ being completed, was ap- 
the 44th; Duplantier failed, and on 


plaintiff received’ draft; fortwo 
on the treasury/ as an advatice 


and to accotmted -for, as soon’as he should 


recover the price of his work from Duplantier; 
of ‘April, another‘draft ‘was given 

hundred and fifty dollars, ‘as an ad- 
and Joan; on the 15thof Jane, Duplan- 


plaintiff, the ‘vendor: of ‘Duplantier, the’ price 
ofthe estate being still unpaid, 


| A. an estate, when 
the faubourgs of New-Orleans, which gio the hands 
holtiad ‘purchased from the’ defendant.” son 
ended tter:part ofthat ‘year, the street the 
estate being out of repaits, through the” 


lier’s. syndics, ceded back’ the estate to the 
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The present anit was then brought agai 
the present defendant, as owner, of thew 


chargeable with the repairs done by the 


a 


gaumet recover, either from Duplantier, 

present defendant, for he has received 

from the coffers of tie city: and 

poration camnot-use his name, because 

peint.. was: determined, -by this 

jterm, 1817, in the case of 

4 Martin, 718. — 

But, ailmitting the liability...of 

and. the. priviledge for the plaintiff’s chine 

the estate, ceded to the defendant, wag 

liquidation of the debt with, and. a judgmem 

- against, Duplantier essential to. the plain. 

resort against the estate, in the possession 

defendant? Our statute provides, that the 
"third possessor of, mortgaged property, 

-be.disturbed by the action of a priviledge 

mortgage creditor, before judgment is obtain 
against, the, original debior. ‘Civ. Code 

48, Tt might bp sufficient to cite thin 


and say ita lea bat 
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iis" jiistide.”* caloulated toiptotect 


“by Thtérposing the! shield, toveceive 


Mie and ‘last No’ combination can 
Plate betiveen thé creditor’ and 
Minder, such a ‘vale.’ Yattety as debtordad 


aud thereby ‘p ‘iy 


j buf the forme:prescribed 


by thé corporation 
Duplinticr is’ ia the attion : 


was*the:ouly object of it, 


4s“ vendor of thecestiite to 


Paplanticr, haa w privitege, ts 


tie’ plaintity shall have 
plautier alone.” No privitege 
dating! that’ ‘on’ have attended the 


_it is excluded Ewpresyio’ 
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‘seeiving jin, advance, and as tb be'g 


Ut. was, not the. intention of. the .¢ 

theadvance, to dist 
The debt of, Duptantice haa | 


fore, been extinguished by the adi 
* for, although, the payment of 
of another, ‘may, be made by third pen 
and; pays in, discharge of the debt, | 
the. debt is; thereby. extinguished, 
188) Pothier on Oblig. | | 
and’ it would have bam 
he. debt” ‘was liquidated 
sbaesulting from, an .djudication, authorized by 
Duplantier having failed, all proctediggs 
rather on, his. property, than? onjhis 
3 The debt. was not a. personal 


was the, debtor of it, 
that: he was owner of. | iq 

The‘ present ‘action does_ of 
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ict with thie: It'botind hia 


faintift’s privilege’ on the oblate, 

® ig not, regulated by’the 


th nature, f.the « Claims té which’ ‘they"ake 
4 The vendor's ‘claim’ is 
of, bestowed his Work Un the — 

improvements. Pothier, Vente, 363, ‘369. 
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before ‘his failure, Duplantigr Wad 
premises, the defendant, his ‘Vendor; 
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tends the principal obligation. “Al though ‘this 
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and (hp pablie road, 
the property, of the’ defendant, and.elaims 


on the estate, through, which 4 
| passes, having been authorized, to make : 
upder. certain | 
tiene, the work was performed, 
as. in, the, of 
es being, of opi jon that the, second | | 
“pletely. tenable, viz. the want ‘of, 
State, a the time the, repairs were | 


Useless, to. investigate, any other, a 
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Reepective accounts hefore. 
cer-balance: being found by. 
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for informality ail od ‘eld : 
gent although “The iappellant jn fhis co 
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congide of thig court, and 
“could be rendered | 


for. the balance found by the referees. 
rule is, thata judgment cannot 
than is demand 1 defendant,.ysually prays | 
y “for nothing but his ration from the suit, hj 


ae is his debtor, he asks for nothing else. To aby 
Bo, Morey he is 
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This hig. is an “action, for, work and labor 
as a’carpenter, for the de- 
Tendant. ‘Prescription was pleaded, ‘and 


counsel filed a replication to the’plea, — 


the ‘defendant ‘to’ answer, ‘of o ‘the - 


claim ? "pe sourt was” of 
that the was an improper 
alt tie, ‘and ‘to ‘receive’ thé 
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grounded. on a positive textual provig 

Ord, 1678, art. 10, Coutume ? | 
«art, art. 3275, The 
parish judge appears to us correct 
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Gout; The plaintiff and appellee, instituted’ 
‘this suit, in order to have a notarial act declar- 
full’andl void; as forged and fraudulent; 
aud toobiain damages against for his 7 
forgery and fradd.. =" 
‘from the'plaintiff to hisslave, andseemstohave = 
‘heeniexecuted in due form, after thel/previous 
had been pursued, as#equired by law, 
tedalfiorize the. emancipiition of a slave: Im. 
this Sthons alone appears to haye:béenactive, 
He signed the petition to thevcourt, in’ which. 
guthority: to pass the.actof-emancipation)ig 
prayed: for by the master, and, as it appears, 
was always present and aiding i in the tratisac-— 
tion. According to the provisions of: the deed, 
the slave is not to enjoy his liberty, until after. 
the death of his master:-it is said-to have been. 
executed before Quinones, lately a notary-of 
JP thiscity, is signed by him in that capacity, and 
and Schons, as witnesseg, 
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CASES IN ‘THE SUPREME COUR’ 


prove the forgery and falsebood of 
strumént, the only person offered is Belleurgy; 
“Sone he swears that he did sign the act, but doe 
know ‘the plaintiff—that he and, Schon: 
i were in the habit of signing as witnesses; at 
the request of Quinones, ‘instruments passed 
before him—that they were generally ‘read to 
: | _ them, but not generally executed in. their pre. 
gence. Of the present act of 
declares that he has no recollection.» 
a According to the practice of the courts of j jus 
ae tice, in. France, founded on the laws: “of that is 
, country, as the plaintiff’s counsel has shewn, |. 
subscribing witnesses are not receivable, to in: 
validate instruments, which they have received, 
The rules of evidence in Spain are different — 
The validity of an instrument may there be im; 
peached, by the subscribing witnesses. Bah 
in atvallegation of falsehood and forgery of an 
instrument, three things must concur, in déclat? 
. ing it to be forged: viz, the -witnesses must — 
be of an unexceptionable character, they must 
all agree, that they were not present at its ex 
ecution, and the notary must be shewn tole 
of bad character, ~There is also another mode ~ 
of destroying the validity of an instrument, ‘ 
when the witnesses. donot ‘vin by 
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THE STATE OF LOUISIANA. . 


present case, there are two. witnesses 


only: one of them is attacked in the suit, ‘88 & 


wprincipal. agent in the fraud and forgery: the 


notary isdead, and we have. no evidence as'to 


his character. The instrument, being clothed 

-- with his signature, must be considered as attest- 

ed by ‘him, and his reputation not being im-— 
eels we are-bound to ‘consider him as a 
inan of-good fame. The instrument is impugn: 

ed-by one: witness only, (in: opposition to the 


attestation -of the notary) and he declares, that 


he does-not know the plaintiff, and was in-the 


habitjof subscribing instruments for Quinones, 


jmthe absence of the contracting parties, but 
nothing with regard to-the instru- 


ment, which is the object of the present suit, — 


‘Inpursuance to the rules cited, it ‘is ‘clear, | 
thatthe:evidence offered is insufficient te sup- 
-port:the plaintiff's allegation of forgery, 
him: 


\ 


Ses, that the judgment be annulled, avoided 
and reversed ; and proceeding to give sucha 
as, in our ought to have been 
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408 CASES: IN SUPREME COURT 
East’, District is ord and deere 
given, ‘it ered, ‘adjudged 


aw that there be judgment for the defendants: 


— ‘coats: of in both courte, 
Seghore for the 
GARDNER, Ay vs. HARBOUR & 


from the court of the ‘thind dis 


court. This action is ‘brought by some 
children. and forced heirs of Adonijab: 

deceased, late’ an inhabitant’ of country, 
- against his other children and, forced 
‘Acopy of the will is made a part of 

__ tition, but it is not, in any part: ‘of the petition, 

declared to be void, on account of any informal 


ty in’ ‘its “institution; as: wanting: the requis 


tri: 


the testament has been insisted on, by the coum’ 
sel of the plaintiffs'and appellants, in this couthy 


After stating, that they been it 


- 


2 


. 
ainount of ten’ thousand! dollars; by; Fast 
nts. equal and illegal disposition made of the tes- = 
rts, 


heirs may be directed to collate 
the law directs, and pay to them-the aforesaid 
rules: of ‘the civil code, by which the. 
power of ascendants to dispose of their estates, 
either by:donation causd mortis, 

and defined. It is, a general rule, 

thattheymay dispose ofthe fifth of theirestate,te 

he the prejudice of their legitimate descendants and 3 
forced’ heirs. ‘This they may. give to strangers, 

or, advancement:or extra part,.to.any:one 

opmore'of their. heirs, provided the disposition 
under the. title of advance- 
inentoniextra part. Civ. Code, 114, 25. 

Inthe present case, the will gives.te two of. the. 

tionedy'and directs the:balance to: be’ equally 

| divided between the. whole of: his, forced heirs, 

} withont;declaring that the specific legacy is.in- 

extraparttothe 

the:proviso.of the 

‘law justicited, and: is, perhaps, on that-acconnt 


4 
Fir. 
- 
' 
J 
te 
void; for, ing. to thi iti ie 
according to this rule, it is:net-to be i, 
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CASES IN THE SUPREME.COURT 
Di. easily presumed that parents intend to give 

advantage to one child over another : 
& 4% not be instrument—it. be 


that where forced: heirs are dg 


prived by will of their legitimate portion, ‘oe 
‘less than that amount is given to‘them, they hays 

» an action for the complement of their legititnate. 
part; the effect of which is, to.cause airediie, 


tator to the prejudice of said legitimate part 
Cw. Code, 234, art. 124. This: is an’ action, 
~~ accorded to forced heirs, to recover that partal: 
testator’s estate which he may have 


_ed of beyond.the disposable part, 


Rales have been prescribed, by 
“rents are authorized to make a distribution and 
partition of their property, among their-¢hild: 
..ren, or ‘legitimate descendants, either- by de- 
- signating the quantum of the parts, which-they 


assign to each of them, or in designating th 
property of such particular. kind, whichshall 
compose their respective lots. Such « partition 
be made by testament. A partition wade | 


by. the ascendants can ‘be objected to only it, 
the single case of ‘ one. of the sharers alledgingy 
and offering to yroyey that there has been 


‘tion of any other disposition made by the 


Th 


‘ 
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OF THE OF LOUISIANA. 4 
Ve ay ‘one fifth part, to his 


Cae The child, who objects to the partitionmade by “L~~ 

st hy} the ascendant, on the plea of lesion of more Garnet 
than‘one fifth to his prejudice, must® advance 

de | expenses of having the property estimated, 

and must ultimately support them andthe costs 

his ‘will, intended to make 4a final: distribu 

tion, and partition of his estate among his chil- Pie 

* dren. * This may be done by an ascendant; in ~ 

one’ two ways; either by’ designating ‘the 

“quantum of his estate; which each child’ shall 
havey or by designating ‘the particular kind of § ‘ 
property, which shall compose the lot of each— : 

‘tan-hoth these modes be used by a testator, in 

the distribution of his property? . Testamenta- 

dispositions are either universal, or-on an 
universel:or particular title. In the will under’. 

consideration, the testator disposes of part of - 

his‘estate on an universal, and parton a parfi- 

cular title. He bequeathed “his negroes: 

hig ‘children, and points out the: ‘manner*in 

which he wishes that they may be distributed, 

andpartitioned among them. To one of. them 

‘bedevises the tract of. land, on which he resid- 

at’ the: time of his with. his’ house: 
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‘CASES IN THE SUPREME 


of horses ‘and cattle, be equally »di 

between them. From theca 

Will, appear, that the testator 

to make a-distribution and partitionef 

his property, among his. ‘children distribatiigy 

‘his negroes among all, ‘ditt ‘adding to 

tion of two of them the land and property 

nated'in the will, as making part of 

| There can be no doubt of the power. of the ta 

 tatorj-to dispose. of part of his estate; on 

the other part, on pati) — 

dar title, by the same instrament; and 

lieved, that no legal objection can be: raised 

a distribution and partition, made by an 

* dant of his property among, his descenday 

‘designating the lot of each, partly in gua 

tum and: 

Considering the dispositions of the testamely 

ander. discussion, as constituting a distribt | 

aud partition of the testator’s estate, 
children, (and ia this-light, itseemsito 

-been.viewed by the parties themselves: 

they have partaken of their father’s property 

der the will) it ‘cannot be objected to, by apy} 

one or more of them, unless they alledge; alg 
offer to prove lesion, of more than one fifth] 


ENS : 
4 


and appellants, state the distribution te beso 
that they have not received one third & ate 


entitled to; which perhaps amounts to an alle- 
"gation of ‘lesion of one fifth to their prejudice. — 
Bat, this they have not proven, by having an . 
“§aventory and estimation made of -the estate, 
| and by exhibiting such an estimation, and other 
 Jegal proof, necessary to support the allegations 
‘of their petition. The value of the estate does | 
-no where appear in the statement of. facts, and 
 itdoes-not seem to have been shewn on the 
1 im the district court: and by that alone can 7 
8 a just, conclusion be made, as to the relative 
quantwn disposed of by the testator. 
It.appears by the record, that the cause was . 
| submitted to a jury below, who gave a verdict _ 
©] forthe defendants, in conformity with which a 
jadgment was given, in which we believe there 
is no erfor, the plaintiffs. and’ appellants not 
having supported the. allegation’ i in the 
sufficient ‘proof. 


is, ordered, adjudged and de- 
reed, that the judgment of the court 
"affirmed with 
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prejudice. It is true, that. the plaintiffs Distret, 


part of the estate of their' ancestor, as-they are 
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IN THE SUPREME COURT 


| 


Rast’n District. Livingston . for the plaints, Dunean for the 


March, 1818. 


If A writes from the of, the first 
40 B, that C is 
i ew-Or- 


-Derpteny, J. dlivesed: the opinion of. 
ill court, . The appellant is sued as having/mnie 
Himself answerable for a sum of money.whigh 


appellees advanced at his request. to ong 


‘answerable. _captain Andrew M‘Leary, upon some drafig 
which have returned protested. The Jeter, 


which he wrote,to them on that occasion, is 
hibited; and, from its tenor, we are todos 
_whether it contains a mere recommendation, op 
mandatum pecunie credende. The doctia 


contended for by the appellant, that a mere:te 1 
commendation, advising one to trust ‘another, 
however strong the language in which. it is 1 


livered, provided it be given bona fide, creates 

no obligation on the part of che 
cannot be controveried. Consilii non fraudue 
lentt nulla obligatio is one of those maxims 
_ Which are respected every where. The difficulty, 
in cases of this nature, is to discriminate -be- | 


tween that which mere advice, and that 
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THE STATE OF LOUISIANA 

| whi conti 

the which may be considered as ning a 


| date. the end of ascertaining,” says'the 
| Repertoire de Jurisprudence, v. Mandat, if Axow & 


| +a contract of mandate has intervened between Boss. | 
kage] the parties, or if nothing more than a mere ad- 7 ae 
| vice has been given, the expressions which they a 
cts: liave used must be scrupulously weighed.” Has tag 
| the appellant merely advised the appellees to 
‘tke lend money to M-Leary, or has he requested... 
made | themtodoso? It must be premised that M-Lea- ioe 
hich | ry was unknown to the appellees, and wasime 
one | troduced to their acquaintauce by the letter here. | ‘ae 
tafls alluded to. The appellant, afier that introduce 
tier, | tion, says, “captain M<Léary, being unacqaint- © 
| ed at New-Orleans, will be indebted te your. 
duce | politeness in affording him such assistance as 4 
i, 7 | his present situation requires; and a bill on his 4 
rime | father for the-funds. he may need for his present 
| ‘necessities ‘will. be honored’ forthwith.” j 
_ think that these expressions import more than’ 
mere recommendation and advice; that they = 
| contain an application for money in behalf of 
det, | MéLeary, and made this precisely such a case oa. j 
it} as is laid down in Domat, 1, 45, § 4, art. 43, ae 
‘ims «If a person, engages one in’ some loss that 
iY) | . may be imputed to him, as if he should persuade “¢g 
ane. to. lend. money'to an unknown person,to 
that | _ Whom one lends barely on the assurance which — 7 | 
| 


: 
{ 


District, 
181 


Boxp. 


ine gives, that the money will be faith 


shall be bound fo make it good”? 


Finding enough in the letter-to 


“appellees? claim, we deem jt unnecessary ton 


into the question concerning the admissibility 
the oral evidence produced on their part.’ 
It has been suggested that, should the defay 


dant be found answerable for the funds 


‘more than he could want. There is, howevey | 


ed in consequence of his request, that respeni. 


bility ought to be limited to the money 
to supply the then present necessities of M‘Ign§ 
ry, according to the tenor of the letter, and that 


the sum ‘of four hundred dollars is evidenty 


“no evidence from which we may draw any’ such: 


~ 


The acts of 
who 
afterwards 


be affirmed, with costs. Hee § 
Grumes for the plaintiff, Dick for the de 
fendant. 
LOUISIANA. BANK vs. DUBREUIL.. 
‘alts 
Aprrat from the ait of. the parte andi 
\ 


conclusion. 


It is, adjudged and»de 
creed, that the judgment of. the 


— 
j 
fe 
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plaintiffs. $2680, and by a notarial act 
himself in solido with, the defendant, ‘tom 
wortgaged therefore -a lot of ground. At the 
foot of the petition is the president’s affidavit, 
tp which a reference is made to the notarial act; mertcted, 
which is annexed. In’ this act the guia due ism, wit 
tobe 83350. vt 
at the time of answering, to be under interdic- ee 
tion, on-account of insanity, was filed by her 
eurator. It denied the mortgage to be her act 
and deedy and-averred that the defendant, at 
1. the date of the act, long before and ever since, 
| wasand is incapable of conducting her affairs, 
from imbecility both of body and mind: ‘ 
_ ‘That the sums mentioned in the petition and © 
did not agree-—that the notes men- 
‘tionedsin the mortgage, on which the was 
said tobe then due, had 
cout boing that «the 
\ infirmities of the defendant did not operate in | 
‘"} such a manner, ‘as to incapacitate her from.con- 
‘} ducting her own affairs, since’ she understood 
the-nature of the obligation she contracted, and. 
Referred to,” gave judgment for’ the 
te $2680. . ‘The ‘defendant | 


livin. | The petition stated, that one Pacaud owed Bastin District. 
| 

| 
| | 
a 
a 
q 
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‘The |statement of facts shews. 


“CASES IN THE SUPREME 


the morigage, Pacaud owed: the: plai 
tiffs on notes endorsed by Chew and Ral 


that these notes were reduced by ire 


renewals, on the faith of the mortgage, to. that | 
of $2680, claimed in the petition. Thos 


notes being subscribed by Pacautl alone, (74 


Broutin, the notary who received. the. math, 


spitting continually, very old and ‘speaking | 
with great difficulty. She appeared taundey 
stand the act. He asked her whether hf | 


he did not pay the bank, that..she would; ie. 
answered yes. She observed to her daugbies, 
that the house stood on Royal street. The 
gage was executed in her house—two witness: | 
es were present; the ‘deponent: believes. Pacaud 
was there; she lived with the latter in a house 
in the yard. Urquhart, the president ofthe 


bank, was not there. © 
y 


deposed to Knowledge 


gage, deposed that he knew the defendanti,. 
_ distinctly, having seen her once or twice, athe | . 
house. He read the act to her; she appeans 
understand what was said to her, and 
swered pertinently.- She was in an easy chaiy 


2 


would become security for. Pacaud, and inoue | 


| \/ ii 
: 


f the | 
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be: ‘January 4814, ‘shé had! 


{alles ieibecility, and. had not more reason 


than a child of six—she was hot situation 


ipdirect her affairs—she could wot understand 


fhe meaning of an instrument read'to her—she 


knew het for-4s yours: for yedte 


continued in a state of infancy and imbecility: 


she,was iticapable of conceiving the meaning 
anvinstrument that was read'to her. Her ap- 


tice announces the state of her mind, ‘per- 


iiiécility and childishness; she speaks 


East’n District. 
March, 1818, 
Lovistawa 


| lost’ the use of her reason, was 


pefoté January 1814, “and ever since; ‘she has 


-with great difficulty, and slavers so as inces- 
saiitly to require-a servant to 


Garmot speak-correctly on any subject. 
years ago, Pacaud called 


witness to endeavor to persuade the defendant 


tovexecate a money engagement for him;, but 


refused, answering she was not situation 
to enter into any: engagement. She lhiad~seve- 


ral houses in town, ani, before her imbecility, 


always sent for about 


Piat the defendant since 1814, 


tang music to her grand-daughter; he attend- - 


if 
an: 4h. 
On. the. 
~ 
new 
ant in. 
at hep. \ 
by 
aking | 
| 
é 
‘ 
morte 
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East’n District. 
state: ‘of: imbecility—has sometimes spoken to 


is ais toe her —she was treated like a child, and he 


ee. 
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‘daily, and always saw the. 


her incapable of attending to: her 
Misotiere knew the defendant for thirty 


about 1813, she came to dwell 


caud’s, who lived with her daughter, im ithe 


“neighbourhood of the witness. 


in a perfect state of imbecility.. He does: aol 
think that she was, at the time, or has heen ever 
since, at any. time “ina situation to understand. 


her affairs. Pacaud did all business, and 
told the witness so. 4 
Blache had seen the very often 
during these five or six yearsshe was)luring 
that whole time, in such a state-of? iabecility | 
as not to be capable of comprehending the.mean- | 
ing of a mortgage, or any other instrament. 
He does not. know that she had any lucidip- 
terval, but every time he saw 


the same situation. 


The above, and the 


petition, constituted the statement of factsy 


In the mortgage, Pacaud promises. Lo pay 
3350 dollars, fur which the premises are pled: 


ed, and. which the defendant. to: 


contents of an instrumeut, or to 


> 
® 
/ 
. 
‘ 
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Wanity of her mind. 


‘obligation was given—this i is for 3350:dol- 


OF THE STATE OF LOUISIANA, 
ut such a rate of interest and periods a as, 
ANK 


for the defendant. The’ wilt 


“ judge erred inthe conclusion ‘he drew from the. 


testimony, viz. that the infirmities of the de-» 
‘fondant did: not incapacitate her from attending » 
toher affairs. The number of witnesses, who 


| depose to the contrary, must outweigh the sole 


testimony of Broutin, the notary. If the defen- 


p dant did not know what she was doing, she ; 


ag onght not to be bound, and the mortgage ought - 
and 


‘to have been set aside. Pacaud had the mother 


atid daughter under his influence; and the no- 
‘faty is liable to the imputation of having a strong 
_ dlesire to support an instrument which he drew, 


“andmust feel a great reluctance to admit that 


‘he was, at least, imposed upon. The differ- 


@ between the questions put to the defendant, 
‘her. auiswers and the act, are evidence that the - 


“potary was mistaken as to the uature of the con- 


tract. If he erred in this, oe might as to the 


The sum claimed varies from that for which, 


lars—and the petition demands only 2680 dol- 


‘|. ‘lars. This variance must be fatal to the action. 


Whatever may once have been due, or at 
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‘CASES IN’THE SUPREME COURT 
-Ieast was due at.the date of the 
on No the act, has been paid, and is no longer dug 
“inne This clearly appears by the absence from the 
hands of the plaintiffs of the notes, whieh Were 
the evidence of the debt, 
_ Lastly, the defendant added her suretishigill 
“that of Chew & Relf, who, as endorsers, wert 
sureties to the plaintiffs for the sum due by Py. 
~. cand. Now, the plaintiffs could not render hg 
situation worse, without impairing their 
against her. They have destroyed their claim. 
by anoyation. Their claim on Pacaud, if it stil 
- exis!, is quite different from’ that for which th 
defendant bound herself: the former was: 
cured by the endorsement of Chew & why 
are not bound for the latter. The defendank, 
when she became surety, knew that Chew. ‘ ; 
Relf stood between her and danger. Now,si] 
sta.ids aloof, an¢d if she was compelled to pag 
she would be without that recourse on Chews | 
Relf which was the inducement held out to ber 
by Pacaud, when he solicited her to become big. 
_ additional surety for the plaintiff? claim. | 


Moveas for the plaintiffs. It is contends 
the defendant, at the time. she executed the ig § 
strument, which is the ground of the present sui) | 


g 


ition in stich a istate of imbeclity that'stib cant Magen Distr 4 

“It does not suffice, in order ti 


to alledge and prove the imbe¢ility the 
person” who executed it. It is true, thabif the 
jnetrument has been executed stice in. 


fatdiction begun it is when-the » 
by Put dence of interdiction has been pronounced. Civ: 
Code, 80. art: 15. Disco ure, 
Shree circumstances tire required 
still date, on account of insanity; the acts of person 
inghe fall enjoyment, of his rights: That 


the interdiction have been. pronounced ‘ot "pro-— 


yoked in his life-time. 2. The existence of the’ 
cause of iniferdictiony the tine the act was 
Aecuted : Vastly the notoriety of’ thé. cause! 
bécause he with mian notorious. 
PW insane, cannot have in good faith} Bat 

if the cause, though a alr ady existent, not 


the nullity of, thé'act ought mot to bé 


° motinced; because in casés ‘of doubt, the 
amption is in per son, in ‘the 
"possession of. plenitude of. his’ So- 
hot to’ suffer from’ the Heslect, 
fiends or persons, who surround him, to pro- 
his and tliey be 
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“CASES IN THE SUPREME COURT 
District. Fermi to wha they bave ag 


Mirch, 1818. 
tated. 
Loess Tn this case, it cannot be said, that the | 
us fendant?s: ‘insanity existed at the time of the ex. 

ecutiomof tHe instrument that it was-notoriongy 
It is truethe; plaintiffs do not claim the whole) 
amount, for which the defendant bound herself 

the instrument, and this, because their debe 
» has been redaced by several payments. 
Pacaud bound himself to pay the debt. for thy, 
security of which the: defendant bound 
viz, 3350 dollars,“at such times and.i in such, | 
- manner, as .the plaintiffs might point. out. 
therefore -suffices for them toshew, that the 
. now claimed is the balance of the original. quay: ‘ 
reduéed at different, pefiods,. by partial 
ments. He was the drawer of the original nojegy 
endorsed by Chew ahd Relf, Who must be pra 
' sumed to haye paid him the sum, for which they... 
were drawn. These gentlemen by their endorses) 
_» ment, transferred their tights to the plaintitigg) 
to whom the defendant enzaged, to pay Pacaud’g) 
debt, if he did nat paysite, Tf at the nia 
of the notgs..they had been presénted, and” ‘the. 
plaintiffs had pad recourse.on Chew and, 
they could havecompelled she plaintiffs to tral 
fer ta thea all their actions, not ‘only against: 
the debtor, also agninat his 


: 
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“or THE STATE OF LOUISIANA. 


§ This court is of opinion ‘that the parish judge 


erred in. the conclusion drawn from the ‘testi- Locrrasa ‘sae. 


J. delivered the opinion of the court; 


March, 1818. 


the mony. ‘The weight of evidence being. in favor 


of the position taken by ie defendant’s counsel, 


peer 


Whole) thatthe defendant was in. the state of ‘bodily. 


debi: 
for the 
erself 

uch 


and mental ‘imbecility,.which properly caused 
her to be interdicted ; but the law has provided. 


that « no. act, anterior to the petition for inter-> ’ 


‘diction, shall be annulled, except where it shall - 
“he «proved. that the cause of such interdiction’ 


notoriously existed at the time, when the deed,’ 


the validity of which being contested, was — 
and that the party’ who'contracted with the in-' 


sane person or lunatic could not have been 
ceived as to the state hisvmind.” Civ. Code, 


diction. at the. time the mortgage was easel 
to. us to be: proven but the’-code re-. 
quiges* also that. we. should have proof of the: 
impossibility of the plaintiffs; who contracted — 
with ‘the: defendant, being as to 
her mind. 

‘Giving, credit to all that is sworn ro by th the wit 
nesses “On. the side of the defendant, we 
well yield it also to the testimony of the notary, | 


with that of the Sther wit- 


| q 
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4 
ve 
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nesses—and, if his testimony is credited, 


‘ tiffs could be deceived,*one of the circumstiiey 
requiréd by the code, to authorize us to amg) 
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deceived as tothe state of her mind—if we 
lieve’ that he was deceived, we cannot conelniy 
that the plaintiffs could not bes and if the plains 


the act, is wanting. We-canvot believe tg 
the notary wag'not deceived, unless 
that he collided with some of the piri) 
and absolately.,perjured himself—and 
_ the witnesses for the defendant depose’ 
* believed,qwithout the perjury of the notary ht 
_ ing necessarily a fair consequence of ‘it. Wy 
therefore, conclude, that we cannot 


mortgage null.” Pa 
‘The petition states the sum due by Pell 
when the defendant mortgaged her property 


be 2680 dollars, which was the sam die atte) 
time of the petition: but the mortgage is 


ed'to the petition, and a reference is made’ 
to in the oath of the plaintiffe, at'the foot ofa 
~petition—so that it is impossible,to mistake the 
contract, which is the ground of the suits Th 
variance between the sum of 2680: 

which was due at the time of the’ petition’ beiig 
filed, and that of 3350 dollars, ‘at the tinne’ tid: 


plaintiff bound herself, is not fata: 


The due to the plaintiffs on | 


J > 

‘ 

J 

ay 
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“goles at the date of the morignge, was, a8 aps Rata 


pears by. that instrament, to be paid at such a 


rate of. interest and such. periods as. the bank 
would reqaire—in bank language, to be 
ed at stated periods of renewal by partial pay-. 


nents : in order to effect this, the original notes 


March, ¥ 


= 


\ 


have been intended by the parties to be we 
‘replaced by others, repainting the balance of 
the debt at each renewal, = 
Chew and Relf, the indorsers of: Pacand’s' 


note when the defendant mortgaged her pro- 


perty,, could not be made liabie to the bank, 


unless Pacand’s notes were protested—they 
. could not.be protested without a demandof the | 
'wholej-onthe maturity of the notes. "Bhis 


mand.was incompatible with engagen: ent. 


| Which the plaintiffs had taken, to designate. the 


rates ‘and. periods, at which the amount of the 


 notes'was to be paid. How could the notes be 
paid with interest, if no delay was to be grant. 


ed? The consideration which inducéd’Pacaud 


to give the security, and the defendant to bind. 


hefeelf and mortgage her property, was the 


indalgence which they expected from the plain- 


tills—which they have exiended to the debtor, 


inrefraining from an immediate and absolu‘e 


demand, of absolute payment at the maturity of 


oi | A cunsequence 


tit 
4 
‘ 

» 


ae 
he tong 
we be, ‘ 
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East’n is the dtecharge of the indorsers, which all the 


Bank 


parties must have contemplated, as theirresish | | 

ible result of- an in which they were all} 
concerned. 

lt. is, therefore, ordered, adjudged and 
that the judgment of the courthe 


pointment 


Curator be re- 


‘~yoked on .an 


d he 
delays the de- court. ~The right of curatorship to the estate 


livery of tlie 


estate till os of J. Saupin, who died intestate, . was origi 
heirs come, the 
he- nally contested, by the parties to the. present. 
suit 5 they are now disputing about commis- 
ed by ap- 


pellate court. 


\ 


tf the from the court of the first dit 


VAL vs. & AL. 


“Maraews, J. delivered the of the 


sion of two and a half per cent.: on the estale, | 
Judgment having been given in. favor of Pre | 
val, in the court of probates, the opposite pat |. 
‘ty appealed to the court of the first distrie/ 
-where they obtained a reversal of the judgment. 
and Preval the present appeal. 
“The statement of facts shews that the ap | 
pellant was appointed ‘curator by the court of | 


“probates, and the appellees obtained a rescis | 


+ 


: 
q 
; 
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alltel his ‘appoititment, in district 
rresist, | .who gave them letters of curatorship. Under now 
ore the’ authority derived from the court.of probates, 
the appe!lant had procured possession, ahd ad- 
ministered: estate of the deceased#to the pe- 
urtiie dquulled. The present appellees were declared) 
ye be the riglitful éarators by the distrietcourt, 
Afterwards the: appellant, at the request of. 
the appellees, agreed: to deliver the property” 
of the deceased ‘in. his hands to. them; ‘as soon 
could beveffected, an agent of the heirs of the 
deceased appeared, to whom the property was 
delivered "by order of the court of probates;ex- 
"cept commission of two and-one half.per cent. 
‘Gwitsamount, which was retained by the 
pellant, for his trouble in administering the es. 
tate, in Opposition to the appellees, who claim 
said commission, as the: only legal and rightful 
of the estate, under the 
the distfict court. 
The of this case, tively. 
*ed the rights of the parties, in considerable ob-. 
| 4 seurity, and render it a matter of doubt, which | : 
“Of them ought to prevail; as no‘appeal was 


“en'from the judgment of the district court, the 
| decision of ‘that tribunal is final ahd conclusive, — ‘ 


> 
t. 
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to-the curatorship, and as ted igi. 
3 has the force and effect of res judicata. pe 
But, it is contended, by. the appellant, tha 
“2 power derived from a competent tribunaly aid 
as it was duty to take cave of ‘the estate 
pending the appeal on the right of curatoreligy 
and ashe has done every thing which couldy 
required from a faithful curator, under the sang. 
tion of legal authority, up tosthe delivery 
the estate, to the heirs of the deceased, he 
~ Ty entitled for his: to 
the: part of it is urged 
having porsued all lawfal means>in theimpow 
to-enforce their legal right {6 the 
- ship, it onght not to be injured by the ' 
Until the session of the: 
‘right.to the appointment: might: be 
after that, it was most clearly on the side of He 
appellees, _and had the estate deliver 
‘as it ought to have been, no 
could remain of their right to the legal comity 
sion, for the administration of it, as: 
de jure et de facto. During the delay, claimed: 


j 
4 


‘ 
3 whictwthey were most clearly. entitled, 
by the erroneous conduct 
ofthe appellant; first, in opposing: their just. 
claim before the court of 
lastly,.in failing to deliver over the . 
them, in conformity with the decision 


_ OF THE STATE OF LOUISIANA 
to the transfer of the: property 4 the rast 
“appllee, the heirs appeared by their represen- 


tative, and it- was delivered ‘to him. Thus 
again, by the conduct of the appel- 


Jant, prevented feqm obtaining possession, and 
of an estate, to which they were 7 


as-they have pursaed all legal 
Ato abiain it, it is the opinion of the majority of 


to be deprived of the-Commission, to 


the district court.’ “To suffer him tiow to re. 


Main’ the legal ster 

therefore, ordered, adjadged 
teed; the jyggment of the court of pro-- 
-batés be annulled; avoided and reversed, and 


the of: the-district court 


‘ 


al 


| 
j 
to thi | 
q 
ot, that a 
al, and 
orehi 
sane. 
“a 
18 jush 
‘a 


for the plain, Morel for 


act on from the court of the second 


‘to the jury, is Marre, J. delivered, the opivion 


violation , 
ofthe const court... This suit is.brought, to.rescind th 
United states Of a slave, attacked, with the asthmas, sold ip 
\defendant, administratrix of the, 
parce Of her ,husband,, She ‘pleads. the 


ve: ‘and avers that. the plaintiff bouglity 
Slave ‘ata sale, made by authority of, justo, 
without any warranty on her part... 
On,the 7th. of July, 4817, seven ‘monthgah: 
the petition filed, the defendant 
ed her answer, stating, that, several 
her late hasbaud,, some of age and others 
der age, were in of 
petition, and now, and ought to have been made)” 
‘parties to the) suits. whereupon, -the 
amended petition making the heirs par | 
ties. The heirs pleaded: prescription, the. 
issue, the saleby authority of 
the absence of' a warrgaty. 


4 
4 


STATE OF LOUISIANA, , 


bill of exceptions was by the wae: 
fendant, to the opinion of the court, in allow- 
‘ing the amendment of the petition, making the 
‘as changing the parties and mak- 
ing ane cause of action, ry, 
“POE The defendant prayed, that d’statement 

githe jury, to which the plaintiff objected, on 
ground that he «is entitled, by the constitn-- “op 
te United States; to'a trial by: 
thatthis would be-abridging the powers of ‘the 

old juryy if they were-compelled to find a special 

verdict, of'a'special finding on each issue. The 

having overruled the plaintif’s 

of exceptions was taken.» 

istion, The'first issue submitted to the’j jury, on 
nend: 


the. part of the defendants,” Was, were not the ~ ed 

heirs*made parties to the present suit on the 

July, 48175 and if they were not, when 

were'they made parties The plaintiff object- 

this issue being submitted to the jury, 

ground, that’ the "tithe was a matter of | 
Fetord, but the ‘court overruled the 

ini} abill of. exceptions was taken: © 

pare jury found’ the issues submitted to 

ene -asifollows. ‘The plaintiff purchased the negro, 


AL Martinez, at ‘thi: 


i 
ii 
t 
rr 
aa 
i 
sg 
\ ’ 


and relation, for sound pl 1 
‘which tendered him planed wy 
gro: ‘he was estimated at 8100~The 
were present, representing the estate 
was made for the of effecting: «pang | 
tiony“by-the parish judge, acting as an 
‘eer. “The widow and‘heirs were in posseddiag 
7 of the estate’ abéut-nine years, after 
Martinez. ‘The’ malady of ‘the ‘slaty 
known to the widow at the time*of*the | 
Sag not! tothe: 
warraited, nor was a’ Warranty 
the negto had been: perfectly’ 
thaw wasegiven bythe plaintiff, whi’ aid 
treat him! There ‘Was, no salé ‘or 
by. the ‘parish judge, 
“Of the sale: the ‘heirs’ were “tot 
tT the July, 1847" 
"thatthe sale took place on th 
of August, “#815: add diseasero? 
‘shaver was discovered eight 
fendanty bevug opinion, that ‘they 
‘not instituted actinst the: children Sof Mae | 
— deceasyd5 nor was: the widew 


3 
a 
- 
‘a 
| ; 

; 


ion 


the 
pari. 
‘ction. 
Sessigg 
> 
| 
ale sit | 


isa action jwhich’ never existed against the. deceas-: 
ody Which shé could hgliable de bowis ie 
neti | propriis. The other defendants Being 


pricy 


of te 
| 
| 
Was 


OF oF. vould: 


the plaintiff, bis claim was prescribed. 


“The widow was first brought ,into 
come bearing date of the 6th of December, 


‘Within about four months after:the dis! 
of the’slave’s disease. It isstrue she owl 


ealled-administratria of the estate of the de-— 
ceased bat this waga meré-deseriptio 
she’ wis Sued in het own right, fora of 


paities with her,’ to the contract, on Which ithe. 

is’ Brought, were properly made parties | 
oll suit, and ag the’ inception of it, interrapt- 
preséription as to -the widow, it dogs 
them, ‘The law fin, Cod, deduob. 
deciding that the acknowleilgement, and. 
“tation of one of the debtors, interrupts thé 
“wription as to all; gives the following reason 
for it, ew iuna stipe, wnoque fonte, unus 
contractua vel debiti causa, ew 


junto court, in her proper capacity 
the hh. of July 1817”, and concluding, that,.as Marchy..1818, 
wore than six months elapsed on that day,.since “wa a 


hein the discovery, of the disease of the raf 
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djatrioe judge erred, and the 
1318 | 
Must, and is, avoided 
“éught to been. given ‘below, our attentioniy 
‘first attracted by the bill of exceptions taken by 
the defendant’ to the, opinion of the court, 
“ing the parties to be made: We think 
j udge did not err, and refer to 

in expressing, var opinion, 


We are the ind 
not errin a lowing the’ defendanit to” 
laages fo ibe Prondtiniced upon by the jury 
provision: tite _constitution of “the U 
oked | iby: the “plaintiff, refer 
The ‘day on which 
to the’ suit, being a ‘matter apparent 
the record, we believe didtriet judge errel 
in siibmitting the first issue'to the jury. 
On, the merits, we are of opinion, that the | 
plaintiff bas fully proven his allegations—thal 


' 

a 

‘ 

‘ 


ber’ take place in sales made by 
of Justice,. Civ. Code, 358,, art. sinéé it’ does 
not appear. that the sale,was made otherwise 
the defendant, by. the parigh 
2 ing. an on auctioneer, The absence 
‘of. a,warranty cannot-avail the defendant: none 
because sho disease was, 
4 adjudged and. de- 
ereedy:that the sale made by the 
theplaintif® of the negro,man Thomas he, and 
exonerated: from. the payment of the price at 
‘which said negro was adjadged to him, and 
every. part: thereof, op. his returning, the, said, 
defendant, and, that 


‘ 
» 


A 
4 
of 
‘ 
' ~@ 
a 
‘ 
suk 
2 
- 
q 
4 
nt 
wing 
> « “3 f 
j \ 
\ ‘ \ 
‘ 


GASES 
“copy. a deed Hopkins, ofwhom: 
and. appellee is the widow, wage 
dence, & ought ‘ais counsel ‘by the‘attoraies in fact of? 


which given to tHe appellant's'firm 
onder of eeizute’of the ‘mortgaged 
by of which ‘one the plantations’ | 

plant ti for? ‘the: sui 


and caratrix of his 
To: thin the defendant answers, iat: 


and request ; that he always was, and that tit 
ever are, ready to reconvey 


« rid : 
- 
/ 
- /e F 
- 
4 


at the and upwards, to ‘secure which said Millet: 7 


Tho present aut in broogh bie 


" band bought the plantation and slave for thei 
count of his clients, at their special instana | 


ee egation that it 

= 

3 

4 

qq 

4 

j 

By 

f 


March, 


belowy his demand was 
dismissed for want of proof; and the appeal is 
pronght. ap: ov. two. bills of, exceptions 


the refusal ofythat 


The ficst. relates, tq,the tender.made bythe 


“ 


withythe.copy fendered bythe: plaintiffs where. 


the parish judge; who had, 


sale: in questiony-was sworn to state 
‘whether the paper offered by the:defendant was 


original bith of-sale.: 
‘Of, proceeding the plaintiff.objected, we'think, — 
very. properly,, certified copy of ‘the 4a'¢, 
heiligethe bestievidence.dn. the power of the 


plaintiff, onght to have the 


Bi, ? 
to 
q 


|. ‘LOUISIANA, 
| 
wie 
| 
te 
3 
j 
_| thet - = = 
thet | - it,the defendant 
4 al Van i no rrer . 
| 
4 | 
the 
m 
500 
3 4 
. i ; 
it | _ which qnghtnotiohave beencoun- 
y the 


-tivating of it as 
and offering it.) We? think 
evidericé ‘Wald egal atid” pertinent;* 
onght'hot Nave been reficted'; for the 


One offier part of bill of excepitioit 
wc 


ous, thé fact of Hopkins having bought 
own wame, impliddly admitted itr 
swet, by the offer to réconvey.” 
The’ sine ‘of: exteptions thea 
the refusal made by the judge to hear witqessil, 
to prove that the slave boaght by Hopkine Was 


\ 


= 


‘ 
4 
ins, transferrin this to | 
1 
7 


gts 


‘op ime on 


the: possessiow of third petsom, 


land, but of a sum 

‘| the, question, which seems to ha 


pass 


: 
4 
+ 


been 

st of 

|. 


q 
| the iplaintiff’s objection to the 
| This evidence; we 
it 
h thé 


tract. of sale, 


Pextavie py ; be rei 
of sale’ tendered:byysig |: 
tiff, and,.apy oral evidence. by- 
‘ 
delivery needs tiff, Howard, delapdant. The | 
seized as the property of 


| of facts, and ‘the’ plaintiff “appeliant has 

ADIN of sale-ftom “Howard tthe plain 

sold by" Howard; 

| ber 1815, andl’ Febradry, 

| plaintiff, by which the latter employs the former 

set Overseer, ofthe plantation on’ Pearl river, 

of hand of Howard; 

of lands‘ and negroes” i 

“tioteof *haiid ‘signed’ b 

[| Wilhissed by R. Powers, 


4 


"The consideration money, expressed. 
bill of dale for the negroes, 83500, 


has. been since, of the lend 
negroes) for the hire of one of the negross, 
‘sold, by. Howard to, the. af 
whom has ,beenyever since ‘hired. by. 
who. has paid. the shire to the: plaintiff; , » 
On, the cross, examination of this .witdgsssthe, 
defendants’ counsel suggested fraud, betweenthe 
Howard, and | 
he -hadsbeem long acquainted. with.them, they 
are brothers-in-law—he saw no considerstign | 
any deliyery of .negroee— | 
Howard,bas often spoken to him of bis, 
ard’s debts, as being. and, pressing, willy 
ever naming any of his | 
are known to the deponent. 


: 
Dist 
‘ 
‘ 
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and tegroes, and saw the latter pay the balance 


ofthe cotsideration money to the former. 


“The defendants introduced two witnesses, 


‘Grane and Lawrence: Crane deposed that in 


the sammer of 1817, Howard came to him to 
bay corn, but he refused to credit him. _How- 


ard came a second and third time, and told the 
- witness it was not trae that he, Howard, had 
eonveyed away his property. 

_«LaWrehce deposed, that at, the gathering of 
the crop of 4817, Howard told him he had sold 
eotton at 30. and the rise of the 
market. 


defendants. that at the 


fim@iof the sale, the slaves were on the land 


noldby. Howard to Highlander, where they have 


rection of it and the slaves. 


‘Phe present suit was institated of 
May, 1817> 


The plaintiff and for error, 


that “although the defendants do not alledge in 


Vol. D3 


ever remained since, and still are, that How- 
.- ‘ard remains on the plantation, and has the dis 


Morgan: ‘saw no delivery of. negroes he Bast'n District... 
_swrote the indorsement, or receipt on the back of 
Howard’s note to the plaintiff, for 5000 dollars, Hiemiasrrs 

_gaw the latter sign it, and heard the former ac- Favhs & az. 


- knowledge, it was in. part payment of the land 


March, 1818." 
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Bast’n District. 
March, 1818. 
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their answer, any fraud, or want of. lanl oon 


aw sideration in the deed of sale, of the wh. 
‘Hiseetagyee who are, the objects. of this suit, made to, 


Fuoxs & at. plaintiff and appellant, they were neverthele 


_ on the trial of the cause, permitted to sug ' 
fraud in the said sale, and to 
bring proof of the same—whereas, by. the.lay 
of the land, ‘no such suggestion or proof isyad. 
missible, unless the party, against whom it. is.ty 
be made, has had due notice thereof in: the 
pleadings, in order to be prepared to meet: he 
‘ answer, or disprove the same.” J 
- In examining the record, we find no sugges. 
tion of fraud, except i in the statement,of facts= 
this suggestion must therefore have been therely 
oral, and during the trial: it is not. easy 
discern, how the defendants could have, stig. 
gested fraud in any other manner; the plaintif 
had not-stated in the pleadings, that he claimed 
the slaves, under a bill of sale- from. Howand, 
and the production of thisglocument to the jury 
was the first notice, which the defendants had 
of this circumstance. ' How. can it. then be im 
puted ‘to them, that they did not alledge. fraud. 
in the pleadings? If in pursuance of this, sud 
den allegation, any improper evidence was of. 


fered, it was the duty of the plaintiff’s counsel,, 


to oppose its introduction, which does not ap 


a 
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A 
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to have been done. Besides as ‘all ‘the Past’n District. 
evidence camé up with the record, ‘this court is. 
enabled ‘to take a complete view ‘and decide = . 
-on'the merits of the case; we are ‘therefore of — AL, 
1. opinion, that this assignment of © error cannot 
avail the plaintiff and appellant. 
He avers, that the defendants have wrong. a) 
- fally seized his negroes, on an execution issued 
- fn suit, to which he was not a party—they 
‘fT eply, that the facts as alledged are untrue, and 
"= — the negroes were properly seized as the proper- 
ty of the defendant, in the execution. 
The statement of facts admits the seizuare— 
sosthat the real question is, whether the slaves 
_ were ‘the property of the plaintiff? 
 "Phese slaves, both parties admit were the 
of Howard, and the plaintiff shews, 
that in December 1815, he bought them, by an 
‘instrament under the private signature of the 
which in’ February 1816, he caused 
to be recorded. The two subscribing witnes- 
‘ses to this instrument prove it, and one of them 
 deposes to the consideration money. 
“Ig this sale a fraudulent one? The circam- 
stances, from which the — 
‘itis, are— 
“That Powers heard Howard ‘say, he had 
Sing sad pressing debts—Crane heard him say, 
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| 
- 
ia 
2 
| 
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“employed Howard as his overseer, and that 


_age the plantation and negroes for the plaintiff, 


asis thought to be the presumption of frand, 
- arising from the near relationship, in which the’ 


‘The absence of a. delivery is ol 
badge of fraud. The “defendants’ 
‘ prove that the negroes sold -have ever remainy) 
ed on the land, and Howard has always Con 
tinued to have the direction of them. ve 

The plaintiff has proven that he has hired. 
two of these slaves, and that Howard is his; 
overseer—that in February 1816, fifteen nasil 
before the institution of the present suit, Me, 


their articles of agreement, were executed bey 


fore the judge of their parish; that by this agree, 


ment, which took place within less han two 
months after the purchase, Howard is to mam 


during the space of three years, which were 
not elapsed at the time of the seizure, and. have” 
yet several months to run. Violent, however! 


CASES IN THE SUPREME courr. 7 
East’n years after the sale, and months after the ingij! 
ages tution of this suit, that it was not true he bad! ft 
Hicuraxne® conveyed away his property, and he told Laws, 8 
Fuvxé & at, ence he had sold his cotton crop; can theses, y 

assertions of Howard, out of the plaintift 
; hearing, affect the solemn act and deedymm 
der which Howard his property’ t 


| 


‘ 
\ 
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; 
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and Howard stand, and 


ry F maining in possession of the negroes after the iad. 
sale, it mast vanish or at least be immensely 
weakened when werreflect, that there is no evi- as 
i dence, which the court may. listen to, of How-— 
‘} ard being at all in debt; at the time of the sale 
1 tothe plaintiff. It is true witnesses say they ; 
Sf beard Howard talk of his, many and pressing 
1.as debts; but this is no evidence against Howard, 
nessa whois not a party to the present suit, and 
had.no opportunity to cross-examine. It is not, 
S com | evidence against the plaintiff, because it is 
© J] the report of the conversation of a third person, 
hired | jn the absence of the plaintiff. ‘The sale took 
is hig. place fifteen months before the seizure of the 
rontla | glaves, under the execution of Fluke, a peri» 
it, od too long to authorize us to conclude, that 
that | Flake’s cause’of action then existed. Forany | 
d thing that appears on the record, Howard did 
gree § not own one single cent, on the day ef the sale 
» two} . of the negroes seized. If he was not i ip debt, 
mans} there ‘was no person to. be 
inti, } cannot exist. 
were | But, the absence of a delivery if not a pre- 
have: -mumption and even evidence of ifrand, prevents 
every the vesting of the property sold, in the vendee. 
and, | There is not a truer principle than this, and 
the | itshas been made the basis of the decision of 


‘ 
insti 
= 
) 
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pis, & id. 20. But in the’ present case, thers 


ati 


‘ 


which, by recording his private instrument 
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‘Brooks, 3 Martin 322, and Mumford va: Von 


has been-a delivery : where, by the. contract: 
sale, the vendee lets to the vendor the’ premised, 
the lease is equivalent to a delivery : for ‘thi 
vendor holding no longer the premises as’ oWwilet, 


. but.as lessee, he ceases, and the vendee’ bed 


gins to possess it: nam possidemus per coloniy 
& inquilinos nostros. L. 25, § 1. ff. de 
juris. Here, the agreement executed by the 
parties, vendor and vendee, in ‘presence of the 
parish judge, a few days after the sale, that the 
vendor should manage the plantation and nes 
groes sold, as overseer of the plaintiff, and‘his 
‘consequent occupation of the premises adéord: 
ingly, is a holding of possession for the Ven 
dee—the vendor, therefore, acknowledges he 
to oversee the plantation and negroes for’ the 
vendee, for a fixed salary. His possession: is | 
that of his employer. This possession began 
on the 8th of February, 1816, the very day on 


sale, ‘the plaintiff gave it effect, against ‘third 
_ parties. We are of opinion, that his fitle bep 
came, on that day, complete and perfect against 


third persons, and that the slaves seized, were Lo | 


wrongfully seized as the property of -— 


wer 


~ 
x 
1 
ae 


It is, therefore, ordered, adjudged and de, 
creed, that the judgment of the district court be ™ 


annulled, avoided and reversed, and proceed- # Lanna 
ing to give such a judgment, : as ought to have Fives ! bax 


|. been given, below, it is ordered, adjudged and 
., decreed, that the > injunction heretofore granted 


bythe district judge, be made perpetual, that 


* the defendants deliver the negroes Fanny, Bil- 


ly and Manuel to the petitioner, and as we are 
without any evidence of the amount of the inju- - 


y sustained by the plaintiff, that he recover no- 


minal damages, viz. one dollar for the unlaw- | 
ful taking and detention, with costs of suit. 


Workman for the plans Harpe for the 
defendant. dees 


TREPAGNIERS HEIRS DURNFORD 


APPEAL ‘. the court of the patish and diy An heir, t | 


| of Ni ew-Orleans. 


shew what was 
-allottedtosome 


J. delivered the opinion of the court. 


The plaintiffs state, that their mother and na- before the suit — 


t, while 
tural tutrix, entered on the estate of their father, he ap caine 


and. failed and surrendered her pro- fraud and 


mises, 
for ‘thi 

of the | 
at the 
his | | 
he is | 

the 

mn ig, 

nay 
sinst | 
vere 
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ert, Barn Dict _perty, without having given them any account 
( eromdieug that they obtained judgment against the synd al 
oa al for 5602 dollars and 28 cents, and received 
vs. 644 dollars, the rest of the estate being. absor} 
ed by creditors with a higher privilege—thalitg 
defendant holds a lot, which he purchased frog 
to”, their mother, on which they have a 
which one of conclude that he either pay t 
party, may be claim, or that the lot be sold therefor. 


en in evi- : 
: = finding The answer avers, that the defendant inh 
the jury isto solute owner of the lot, under the sale, in 
with a —_ petition, the sale being one a reméré and a judg § 


pleadings. ‘ment by him obtained thereon against the sya f 

of the creditors of the plaintiffs’ mother 

that one or more of the plaintiffs were present 

at the sale made to him by their mother, and 

no notice of any,claim—that the plaintifiy 

7 Ee have been guilty of fraud and collusion with 

‘a their mother—that they have a mortgage for 

‘4250 dollars on a piece of ground i in the posses § 

sion of P. Mitchell, to which they ought tore} 
sert—that the’ judgment against the syndics, 

mentioned in the petition, is not bindiug on thé | 
defendant ; he requires full and strict proof # 


the j jury : 


: 
| 


‘ow of the plaintiffs is 24, and the other strict. 


Syndig 281-2 yours off age. 
red 9, Phere was neither fraud tick 

‘BEERS 
absorh 3. There is property especially. mortgaged for 
that tht pifintiffs’ claim, as. appéats by an act 
ed fore: Pedestlaux, notary,’ dated 
The principal of i 0668 


of and they have received 643 dollars. 
t ‘Their father was, in his life-time, possess-_ 


plantation in the parish’of Obarles, ” | 


a jee now in possession of Butler and M‘Outcheon, 
ne ‘gufficient’ to pay the claim—there’ is likewise 
ther— other property in the Cadet 
and 6. Lavillebeuve and’ sisters 
the plains, and each of them has rectived 
Wilt from mother 1867 dollars and 44 
se. for cents, ‘balance of his wife’s 
estate; in 1802. and 1805. 
tor] "Tie papers relating to Trepagnier’s estate 
ndich | were delivered the notary, Quinones, to 
Tambert, who lost them in travelling. 
plaintiffs admitted ‘that the defendant 
«|. owns the land in question, by virtue of four doc- 
id yy _uments, which compose the record of the suit 
«| im the parish court, between him and the eyn- 
1 | dics of the creditors of the plaintiffs’ mother. 


/ 
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‘CASUS INTHE SUPREME COURT 


The: patigh court gave. judgment | 
plaintitfs, having received part of their 


from the ¢yndies, and brought suit against Mouloy 


for the same cause of action, do recover from y. 
the defendant 4260 dollars apd 38 centéy wilh | 
interest’ from the judicial demand: the pred 


perty, which*the jury found to be esp 


mortgaged; having, between’ the verdict and. 


judgment, been disposed. of for a sum whichis 
_admitted by the. parties to reduce the 
the plaintiffs torthe 


Five bills of exceptions come up with the te 
‘cond, and must be disposed of before the Gam! 


be examined on its merits. 


The first is to the opinion of Vie court 


lowing'the submission tothe jury: of certain issaey | 
viz. whether Lavillebeuve and Lambert-marridl 
sisters of the plaintiffs—whether they received - 
apy part of their, wives’ share of their fathers” 


estate—what part, and from whom. "The de 
fendant’s counsel contend that these issues well 
improper, as. nothing relating to. the. parts ith, 
tended to be ascertained was alledged by the” 
It was the duty of the. parish 

to strike out the issues, to which the defendam ] 


if they. did not fairly arise out of the pe 


a 

~ 
— 

— 

/ 
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OFTHE STATE OF LOUISIANA. 
thorefioms they wete propet tobe submit, 
plaintiffs ‘and their mother, in regard to 4 
| their claim. Fraus vel non was, therefore, the 
its: quantum, the, plaintifis might 
reasonably expect that they would beaided by . 
ghewing that, in 1802 and 1805, about 10-years 
before the defendant purchased, at a time the 
weré'abont 10) or years of age, 
could=be meditated against the 


the shares.of, two of their sisters, 
hemi | their father’s estate, were ascertaived ina man- 
, seitelaim. "This comrtthinks-the parish judge 


did disallowing the defendant’s‘ob- 

» jectionsinithis-respect, aethe question, on which 
bills the the court; 

the objections made by the‘defen-_ 

of 


in al | 
rriell 
eived 
| 
the 
| > 
court | 
j | 
| 
| 
| 
| 
> 
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‘456 GASESIN THE SUPREME cour: 
Fagin Dit, To all these documents:the plaintiffs? m 
the principal debtor of the plaintiffs, who 
a tacit lien on the property seized upon, 
party. ‘Fhey were, therefore, proper eviden 
against the: present defendant, whose object 
answer: to the ‘proof of eyery allegation i 
‘petition, and he ‘contends hat ‘this proof 
be found in the.finding of the jury+and/ifip, 
does not exist theres the plaintiffs must failié 
contends'that nothing’ inthe finding ‘ofthe 
shews that Madame Trepdgnier, his. vendor; 
the mother and tutrix ofthe 
finding) fixes the quantum of the debty:but 


"thing as:to natures-that for-any thing. tha 

appears there, the sum due may be the-resultidl 
vany other than ‘the cause alledged iw 
—that) itis: notfonnd that, at the-time the 


dor was the:tatrix ofthe plaintiffs already. 
‘The jury’ firidthe priticipab.of the plaintiff! 
claim to ‘be-5602:dollars, the very stated: | 

inthe petition: We mist take it 

though they say nothing about it, that they 

claim against their mother; because, as they 


3 
| 
| 
, 
Client 


would cbe» absurd | to; infer that they: speak of a 


jeot.of the suit, wiz. fayiproperty of theirs which 


canie to her hands_as their tutrixs;motfor money. 
"whieh, they might-bayeyent the price-of 
any\property: sold to her.’ Tigtherofore, clearly 
apparsy “of the jury} which . 


the pleadings 


that, the 


and:gatural. the,plaintiffs;-and that the 


claim which the pasised: tara, claim 
againgt her wiaintifis. 
were ‘boundoto she di ‘become their - 
andfrom”the answer, of Febroa- 
the jury infortnars 
1805, she paid’ 
-sale ‘she: was in possession of the estate of 
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dain against other: persen, not named or 
hinted atjin the petitions Likewise,.it! must 
concludédh (hatitlaim ofthe 
plaintiffs: against their.mother; which is: the ob- 


herdeceased ‘liusband, the mother amd-natu- 
their common Their 


om 
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Ot i 
! 
O have! 
was ; 
id 
ject ig 
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must: 
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that 4 
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District. claim and ‘the: ‘tacit Hes: 
ther: the defendant athitits that the loti 


adds, that” have been | x 


; 
; 
‘ 
‘ 
¥ 
/ ‘ 
- 
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he s*that‘gne or all of the parties | 
were presént at ale, and gave gt 
\ 
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: 
; 
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